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48 CFR Ch. 1 (10–1–10 Edition) 37.113–2 

(2) Severance payments made by a 
contractor to a foreign national em-
ployed by the contractor under a DOD 
service contract in the Republic of the 
Philippines, if the discontinuation of 
the foreign national is the result of the 
termination of basing rights of the 
United States military in the Republic 
of the Philippines (section 1351(b) of 
Public Law 102–484, 10 U.S.C. 1592, 
note). 

[60 FR 42661, Aug. 16, 1995, as amended at 68 
FR 43867, July 24, 2003] 

37.113–2 Solicitation provision and 
contract clause. 

(a) Use the provision at 52.237–8, Re-
striction on Severance Payments to 
Foreign Nationals, in all solicitations 
that meet the criteria in 37.113–1(a), ex-
cept for those excluded by 37.113–1(c). 

(b) When the head of an agency has 
granted a waiver pursuant to 37.113–1, 
use the clause at 52.237–9, Waiver of 
Limitation on Severance Payments to 
Foreign Nationals. 

[60 FR 42261, Aug. 16, 1995, as amended at 68 
FR 43867, July 24, 2003] 

37.114 Special acquisition require-
ments. 

Contracts for services which require 
the contractor to provide advice, opin-
ions, recommendations, ideas, reports, 
analyses, or other work products have 
the potential for influencing the au-
thority, accountability, and respon-
sibilities of Government officials. 
These contracts require special man-
agement attention to ensure that they 
do not result in performance of inher-
ently governmental functions by the 
contractor and that Government offi-
cials properly exercise their authority. 
Agencies must ensure that— 

(a) A sufficient number of qualified 
Government employees are assigned to 
oversee contractor activities, espe-
cially those that involve support of 
government policy or decision making. 
During performance of service con-
tracts, the functions being performed 
shall not be changed or expanded to be-
come inherently governmental. 

(b) A greater scrutiny and an appro-
priate enhanced degree of management 
oversight is exercised when contracting 
for functions that are not inherently 
governmental but closely support the 

performance of inherently govern-
mental functions (see 7.503(c)). 

(c) All contractor personnel attend-
ing meetings, answering Government 
telephones, and working in other situa-
tions where their contractor status is 
not obvious to third parties are re-
quired to identify themselves as such 
to avoid creating an impression in the 
minds of members of the public or Con-
gress that they are Government offi-
cials, unless, in the judgment of the 
agency, no harm can come from failing 
to identify themselves. They must also 
ensure that all documents or reports 
produced by contractors are suitably 
marked as contractor products or that 
contractor participation is appro-
priately disclosed. 

[61 FR 2630, Jan. 26, 1996] 

37.115 Uncompensated overtime. 

37.115–1 Scope. 
The policies in this section are based 

on Section 834 of Public Law 101–510 (10 
U.S.C. 2331). 

[62 FR 44815, Aug. 22, 1997] 

37.115–2 General policy. 
(a) Use of uncompensated overtime is 

not encouraged. 
(b) When professional or technical 

services are acquired on the basis of 
the number of hours to be provided, 
rather than on the task to be per-
formed, the solicitation shall require 
offerors to identify uncompensated 
overtime hours and the uncompensated 
overtime rate for direct charge Fair 
Labor Standards Act—exempt per-
sonnel included in their proposals and 
subcontractor proposals. This includes 
uncompensated overtime hours that 
are in indirect cost pools for personnel 
whose regular hours are normally 
charged direct. 

(c) Contracting officers must ensure 
that the use of uncompensated over-
time in contracts to acquire services 
on the basis of the number of hours 
provided will not degrade the level of 
technical expertise required to fulfill 
the Government’s requirements (see 
15.305 for competitive negotiations and 
15.404–1(d) for cost realism analysis). 
When acquiring these services, con-
tracting officers must conduct a risk 
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